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EDITORIAL NOTES. 


The question frequently occurs as to whether, when a person is 
assaulted, and from the character of the assault it is likely that he 
will receive serious injury, the person assaulted is standing within his 
rights when he not only repels the assault, but pretty severely punishes 
his adversary. The cases hold that he is justified in using any means 
within his power to prevent the bodily injury, but it is another question 
as to his line of conduct when he believes his life may be endangered 
by the assault, and he comes to choose between making a retreat or first 
killing his adversary. The Supreme Court has just ruled on this latter 
case in State v. Nuzio di Maria, who was convicted of murder in 
the second degree and sentenced to from twenty to thirty years in State 
Prison. The conviction was in the Hudson Oyer and Terminer, and 
the one ground taken by the defendant for the reversal of his con- 
viction was the instruction to the jury in the trial Court that if the 
defendant had a reasonable apprehension that his own life was in 
danger, or that he was in danger of serious bodily injury, he had a 
right to defend himself, even to the extent of taking the life of the 
aggressor ; but that the law required that he should retreat if he could 
safely do so, and that if he could have done so with reasonable safety 
and yet did not retreat, but instead fired at the deceased with the in- 
tention of killing him, or inflicted upon him a mortal wound, the homi- 
cide was neither excusable nor justifiable. The Court held that the 
instruction complained of was correct, and that a person upon whom 
an assault is made, so violent in its character as to endanger his life, 
or threaten him with serious bodily injury, is not justified or excusable 
in standing his grounds and killing his assailant if he can avoid the 
impending danger by retreating. 





Chapter 379, Laws of 1911, exempting from removal certain offi- 
cials in second-class cities of this State having a population between 
70,000 and 90,000 inhabitants, has been held unconstitutional by the 
Supreme Court in an opinion written by Mr. Justice Kalisch, the case 
being that of Kudlich v. Board of Health of Hoboken. The proceed- 
ings were in certiorari, in which Kudlich sought to set aside his 
removal as Health Warden of Hoboken by the Board of Health of 
that city. The opinion says that the Act of 1911 is an arbitrary one, 
and special legislation of the most objectionable character. So it cer- 
tainly appears, even upon its face. 
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In the briefest possible time after the decision of the Court of 
Errors and Appeals in the Hahn case, in which it was held by a narrow 
affirmative vote of the Court that the Court of Chancery of this State 
is not authorized to disbar attorneys, the Supreme Court took testi- 
mony upon the Hahn matter. The Judges who sat to hear the case 
were the Chief Justice and Justice Swayze and Bergen. After a two 
days’ trial it was unanimously decided that Mr. Hahn should “be put 
off the roll; and that from henceforth he be disbarred from practicing 
as a counselor, solicitor and attorney.” The case has attracted much 
attention in Newark because of the prominence of the attorney, Mr. 
Simon Hahn, but it was apparent that the result could not have been 
otherwise than it was. The unfortunate part of the affair, from the 
public point of view, is that the detective agency which, with Mr. Hahn, 
pocketed the large proceeds of what the Court said was “a conspiracy 
to extort money—as large a sum as possible” from a Mr. Case, could 
not have been punished at the same time. So far as has appeared 
from anything in the public print, no civil suit has been brought by 
Mr. Case to recover the money extorted from him. Both civil and 
criminal proceedings in the matter would be well justified. 

The appointment of a commission to revise and codify the fish and 
game laws of the State has been too long delayed, but, now that a bill 
for the purpose has been passed and signed by the Governor, it is to 
be hoped that the two or three hundred pages of the statute law on 
the subject will be condensed to about twenty pages, and so left for 
at least the next decade. A thoroughly good revision commission 
could easily compress the essential features of these laws in, at most, 
twenty or thirty pages of the Pamphlet Laws, but there is no likeli- 
hood that as much of a condensation will be effected as the situation 
requires. 


We had supposed that there was no doubt that the Court of Quar- 
ter Sessions or Oyer and Terminer had the power to punish sum- 
marily for contempt, committed in or out of its presence, but the ques- 
tion is at last distinctly ruled upon by the Supreme Court in In re 
Croasdale. The Atlantic County Quarter Sessions adjudged Croasdale 
in contempt for publishing an editorial in the Atlantic City Press 
criticising the conduct of a criminal case by the Prosecutor. The 
Supreme Court, speaking by Mr. Justice Parker, who filed an elaborate 
opinion in the matter on April 3, held that the Quarter Sessions had 
the inherent power to punish for contempt, and did not require there- 
fore any special statutory authority. We have not yet seen the full 
opinion, but understand it goes elaborately into the whole question. 

The effect of the new law which, in practice, is likely to abolish 
capital punishment, must be seen to be firmly established as a good 
law. A jury in a homicide case may now decide if the murderer, in 
case he is found guilty, shall die or be imprisoned for life. One trouble 
with the law is that it puts the question where it does not belong. 
Jurors are not the ones to decide what the penalty ought to be; the 
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statute should express it. We have always felt that capital punish- 
ment was wrong but cannot approve of a jury deciding to inflict it or 
not inflict it. Another trouble is that “life imprisonment” may mean 
much less, because the law permitting the release of a life-sentenced 
murderer after he has shown a period of “good behavior” is not re- 
pealed. 


We have spoken in a previous note of the usefulness of the 
Board of Public Utility Commissioners, but there is another depart- 
ment of State efficiency, that of Weights and Measures, which has 
been doing excellent work since its creation. The report of its Su- 
perintendent, Mr. William L. Waldron, for 1915, shows that during 
that year 6,862 pieces of weighing and measuring equipment were 
confiscated, and 140 short-measure merchants were prosecuted. 
This department ought to save to the people of the State hundreds 
of thousands of dollars every year. The aggregate loss to the pur- 
chasers of groceries, coal, etc., has evidently been enormous in the 
past, although the gain to the dishonest dealers has been just as 
great. Of course it must not be said that all merchants or other 
parties having short-weight weights or measures are dishonest, be- 
cause, perhaps in most cases, no test had been applied by officials, 
and it had been assumed by the owners that their weights and meas- 
ures were correct. There is no longer any excuse, however, for a 
dealer to have short weights, since, without cost to them, a test can 
be secured from the department at any time. Another law is needed 


on this general subject. Foodstuffs placed in packages should be 
always marked with the net weight, measure or numerical count 
on the outside of each package. Such a bill has been pending in the 
Legislature, but whether it has been passed, or not, we have not been 
informed. 





There is great room in this State for proper legislation, and 
also correct practice, in respect to the many cases of feeble- 
mindedness, which keep the Courts busy and are a menace to society. 
A recent article in the Newark “Evening News” sums up the views 
of Judge Osborne, of the Essex Common Pleas, on this subject, 
which shows that he has carefully studied the matter and that the 
need of proper State supervision is very great. As a rule, he de- 
clares, the feeble-minded, whether young or old, who come before 
the Criminal Court, and who are given there “another chance,” ac- 
cording to usual humanitarian ideas, “always come back, and, if 
nobody has been injured or killed meanwhile, we count it a lucky 
circumstance.” A most striking recent case, where a boy was 
brought up for murder, was thus stated by the Judge: 

“The case is that of a boy who caused the death of a companion 
in a way which appeared premeditated. It soon became evident, 
however, that he did not realize the significance of the act. The 
probation officer gave him a preliminary test, which showed that, 
while sixteen years old, he was not mentally developed beyond the 
age of nine. The deduction that he was feeble-minded was borne 
out by later tests and it was learned that he was epileptic as well. 
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Meanwhile the boy was detained on a charge of murder. As in- 
vestigation continued it became apparent not only that he could 
not understand the nature of the proceedings against him, but that 
he had no lasting realization of the act he had done. He was sent 
to the State Village for Epileptics at Vineland. The significance of 
it all appears in a letter sent Mrs. Mabel H. Kirk, assistant probation 
officer and our phychologist, by the supervisor of a school for de- 
fectives which the boy had attended. The letter reads in part: 
“He left us a year and a half ago to go to work. He was a very 
difficult child to manage in school and gave every promise of doing 
the thing he has done. He came to us so late that his habits were 
fixed and hard to break; his training at home has been very bad. 
I begged his mother time and time again to sign the papers necessary 
to have him sent to Skillman—to avoid the very thing which has 
happened.’ The history of this boy as a defective dated back for 
years. Yet nothing could be done about it so long as his mother 
refused to have him sent to an institution. Not until he had com- 
mitted a crime and had come into the criminal courts could we act. 
It is truly appalling that hundreds of mental defectives are allowed 
to mingle with normal people until after they have offended against 
society.” ! 


Judge Osborne pointed out many other cases differing from the 
foregoing only in degree, and in general remarks said: “Immorality, 
or perhaps better unmorality, constitutes one of the greatest menaces 
uncontrolled feeble-mindedness presents. Its consequent problem, 
illegitimacy, is intensified by the fact that in most cases the offspring 
are mentally deficient, the taint continuing. It is unpalatable, but 
true, that there are always unscrupulous men to take advantage of 
the feeble-minded girl who may be actually immoral, easily domi- 
nated or incapable of realizing normal standards. The defective boy 
presents another menace from which the normal suffer directly. 
Yet we rarely learn of such conditions until too late. We can only 
attempt with imperfect machinery to prevent recurrences.” Exactly 
what the proper remedy should be may be the subject for proper 
discussion, but it is clear that the view of Judge Osborne, who has 
given much attention to this as to other branches of penology, is 
that defectives should be placed in special institutions permanently, 
before they commit crimes, and that without waiting for any ap- 
plication by parents. It is a serious matter for the State to consider, 
and the peril is one not to be thought of lightly. 








HILLS vy. AETNA LIFE INS. CoO. 


(Hudson Connty Circuit Court, April 5, 1916) 
Action on Life Insurance Policies—Interpleader—Decree in Connecticut—Interest on 
Proceeds of Policies. 


Case of Mathilde K. Hills, Plaintiff, against Aetna Life Insurance 
Company, of Hartford, Conn., a corporation, Defendant. Action at 
law. New Jersey Supreme Court issue. 

Mr. Warren Dixon and Mr. Gilbert Collins for Plaintiff. 
Messrs. James and Malcolm G. Buchanan for Defendant. 
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SPEER, CIRCUIT J.: This matter comes before me upon an 
agreed statement of facts, which is filed herewith. There are two 
suits, which were brought by Mathilde K. Mills (the wife of the in- 
sured, and beneficiary named in the policies), to recover the amounts 
payable in respect of six policies of life insurance issued by the de- 
fendant Insurance Company upon the life of Charles I. Hills. 

The insured died on April 13, 1915, and there became due under 
the provisions of the policies and subject thereto the sum of $10,- 
560.35 in respect of the policy in suit numbered 1, and $15,000 in re- 
spect of the policies in the suit numbered 2. 

The only reason why the defendant Insurance Company has not 
paid these amounts was because it did not know who was legally en- 
titled thereto, and because (as, perhaps, involved in and a part of the 
foregoing) the policies were not surrendered to it, in accordance 
with their provisions. 

On December 16, 1913, the defendant Insurance Company re- 
ceived from the insured assignments from his wife to him, signed by 
his wife. At about the time of the death of the insured, the defendant 
Insurance Company received from Union Trust Company, of Hart- 
ford, notice and copies of a deed of trust made April 8, 1915, by the 
insured to said Union Trust Company, power of attorney of the 
same date made by the insured to Arthur L. Shipman, and duplicate 
assignments of six policies, made April 10, 1915, by the said Arthur 
L. Shipman for and as attorney in fact of the said insured under said 
power of attorney to said Union Trust Company, of Hartford, trustee. 
Thereafter demand was made on the defendant Company for the pay- 
ment of these policies, both by plaintiff and by said Union Trust 
Company. 

The plaintiff was also appointed administratrix of the insured. 

Plaintiff filed the requisite proofs of death of the insured on 
May 4, 1915, which were accepted and approved by the said Insurance 
Company. 

Defendant Insurance Company sought to interplead, and plain- 
tiff also sought such interpleader, provided it could be had in this 
State. Interpleader was impossible because the Union Trust Com- 
pany was a corporation of Connecticut, and could not be served with 
process in New Jersey, and refused to accept service or come into New 
Jersey voluntarily, while plaintiff refused to go into an interpleader 
suit in Connecticut; and, being a New Jersey citizen, the Con- 
necticut Courts could not otherwise get jurisdiction. Interpleader, 
being an action in personam (see 23 Cyc., page 4, and cases cited), 
defendant Insurance Company was thus prevented from maintaining 
interpleader in the State Courts; and for obvious jurisdictional rea- 
sons it was impracticable to resort to a Federal Court. 

“The judiciary act has divided the United States into judicial 
districts. Within these districts a Circuit Court (now District Court) 
is required to be holden. The Circuit Court of each district sits with- 
in and for that district, and is bounded by its legal limits. What- 
ever may be the extent of their jurisdiction over the subject matter 
of suits in respect of persons and property, it can only be exercised 
within the limits of the district. Congress might have authorized 
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civil process from any Circuit Court to have run into any State of 

the Union. It has not done so. It has not, in terms, authorized 
any original civil process to run into any other district, with the 
single exception of subpoenas for witnesses, within a limited dis- 
tance.” (Toland v. Sprague, 12 Peters, 328). 

It is, therefore, manifest that the respective parties necessary 
to an interpleader could not have been brought into any District 
Court of the United States by any process which these Courts were 
capacitated to issue, and that therefore interpleader therein was 
impossible. 

Defendant Insurance Company thereupon, by application to the 
Court, procured the administratrix and the said Union Trust Com- 
pany to be made parties to the suits. Plaintiff served the administra- 
trix and mailed subpoena to the Union Trust Company, which latter, 
however, would not come in, and over which jurisdiction was, there- 
fore, not obtained. 

Thereafter negotiations for settlement arose between plaintiff 
and said Union Trust Company, involving all the matters comprised 
in the deeds of trust, including the insurance policies, and agreement 
was arrived at, subject to its being approved by decree of the Con- 
necticut Court, in a friendly suit commenced for that purpose (in- 
terests of infants being involved.) 

The friendly suit was instituted, and it was agreed between 
plaintiff and defendant Insurance Company that the defendant In- 
surance Company should not seek to be admitted as a party to that 
suit, and that plaintiff would stay the progress of these present 
suits, pending a determination of the Connecticut matter (both of 
which agreements were lived up to.) 

On February 238, 1916, decree was entered in the Connecticut 
suit, decreeing that the said Union Trust Company (which had mean- 
while changed its name to Travelers’ Bank and Trust Company,) 
should assign to the present plaintiff the said insurance policies. Such 
assignments were duly made and delivered, together with the in- 
surance policies, to the present plaintiff by the Travelers’ Bank and 
Trust Company, and duplicates of these assignments, together with 
the insurance policies, were delivered by the plaintiff to the defendant 
Insurance Company February 25, 1916. 

The defendant Insurance Company, therefore, at the present 
time does not claim to have any interest in the determination as to 
whether plaintiff or the administratrix shall be judged to be entitled 
to payment. 

The only question in which defendant Insurance Company is in- 
terested is the claim by plaintiff now made, that the defendant In- 
surance Company should pay interest upon the proceeds of the 
policies. 

Defendant Insurance Company on the argument insisted that 
interest should not be awarded against it on the policies, for two 
reasons. First, because the amounts due on the policies are, by the 
provisions of the policies themselves, to be paid in exchange for the 
surrender of the policies, and such surrender was not made until 
February 25, 1916; and, secondly, because it has not been guilty of a 
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wrongful detention of payment, having always been willing to pay 
to the person who was rightfully entitled to such payment, and hav- 
ing been prevented from making such payment through no fault of its 
own, but because it did not know, and could not ascertain to whom 
such payment should be made; this uncertainty as between the di- 
verse claimants being caused really in the last analysis by plaintiff 
herself, by reason of the first assignments made by her to her husband. 

The agreed statement of facts also states that the Insurance Com- 
pany ‘has not derived any benefit from the moneys in question, but 
has kept them on hand in bank, without interest or benefit there- 
from, ready for immediate payment to the proper payee, as soon as 
the same could be determined. 

I have examined all the points which have been urged, both on 
the oral argument and in the briefs presented by both counsel, and 
I have come unhesitatingly to the conclusion that the plaintiff is not 
entitled to interest on the proceeds of either of these policies prior to 
the 25th day of February, 1916. 

At the conclusion of the oral argument I stated to counsel that 
my opinion, subject to revision after I should have examined the 
cases bearing upon the subject, was that the determination of the 
dificult questions involved depended upon whether the allowance of 
interest in these cases rested upon a contractual basis or upon that 
of a penalty for wrongful detention of the money. My researches 
have confirmed me in the correctness of that view and have also led 
me to conclude that the allowance of interest in a case of this kind 
is not made upon any theory of contract, but rests entirely upon the 
notion of the imposition of a penalty by way of damages for the 
wrongful detention of money. 

There are remarkably few cases on the question of interest in 
this State, and none precisely in point. The allowance of interest 
originated in equitable principles. In many States now it is regu- 
lated by statute, and in many other States by fixed lines of decision, 
but New Jersey does not fall within either class. 

In a recent (1914) case, Vice-Chancellor Stevenson, in a careful 
and well-considered opinion, discusses the question of interest. 
(Agnew Co. v. Board of Education, etc., 89 Atl. 1046; 83 Eq. 49; 
later affirmed by the Court of Errors upon the Vice-Chancellor’s 
opinion, 90 Atl. 1135; 88 Eq. 336 and 339.) He there says (83 N. J. 
Eq., at page 67) : “The questions relating to the charge and allowance 
of interest in this case are difficult. It is well said in 66 Am. and 
Eng. Ency. of Law (page %22) that ‘there is no subject in the law 
with reference to which there is greater conflict and confusion in the 
cases than that of interest.’ Unless a case be found which is con- 
clusive authority establishing a precedent, the safest way for a Court 
of law or equity is to decide all questions pertaining to interest ac- 
cording to the plainest and simplest considerations of justice and 
fair dealing. It should be borne in mind that the whole tendency of 
Courts of law and Courts of equity for a considerable period of time 
has been to break away from hard and fast rules, and charge and 
allow interest in accordance with principles of equity, in order to 
accomplish justice in each particular case.” 
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This has been the rule from the earliest times in our State; and an 
interesting case upon the subject is Le Branthwait v. Halsey, 4 Halst. 
5, where Chief Justice Ewing, in determining the question whether a 
defendant is legally chargeable with interest during the pendency 
of an injunction, discusses the cases upon the subject and refuses to 
allow interest, stating that “the loss and injury sustained by the 
plaintiffs are the consequence of their own imprudent act in placing 
their confidence in Webb, an unworthy trustee,” and directing at- 
tention to the indubitable rule that “whenever the law prohibits the 
payment of the principal, interest during the existence of the prohi- 
bition is not demandable,” and saying, in response to an argument 
which had been made by plaintiff’s counsel, that “the trite adage that 
money is worth its interest, which is sometimes true and at other 
times not, depending always upon circumstances, did not fix the 
charge. The principle of these cases is that when payment is pre- 
vented by the interposition of the law or the act of the creditor, in- 
terest is not recoverable.” 

Without, therefore, going at too great length into the authorities 
on this subject, I shall content myself with referring to a few leading 
principles and illustrating them by a few leading cases. 

The first principle which I desire to enunciate is that a contract, 
in a policy of insurance, to pay the loss on a day certain after proof 
thereof, is not a contract to pay interest after that day if the loss 
be not then paid. A leading case upon this subject is Oriental Bank 
v. The Tremont Insurance Company, 4 Metcalf’s Reports, page 1. 
That case is authority for the propositions that interest, as such, is 
recoverable only on the ground of contract; that in such a case 
the insurance company had made no contract to pay interest. They 
contracted to pay at a certain time, and if, by their own default, they 
had failed to pay at that time, they would have been liable to pay, 
as damages, for non-payment, a sum equal to the legal rate of interest. 
But damages by way of interest, or interest by way of damages, can 
never be recovered, unless the party is in default. Mr. Justice Hub- 
bard, reading the opinion of the unanimous Court, of which Chief 
Justice Shaw was a member, used the following language, all of 
which is directly applicable to the case now being decided: 

“A distinction is taken between cases in which interest is given 
by way of damages, and those in which it constitutes a part of the 
debt; as it does in contracts in which there is a promise to pay in- 
terest. In the former class, it is obvious that when one is summoned 
as trustee he is in no default for got paying, and as he made no ex- 
press agreement to pay interest he ought not to be charged with it. 
In the latter the interest is due as much as the principal, and he ought 
to pay it. This discinction we believe to be a just one; and the 
question now is under which class the present action ranges. The 
plaintiff’s counsel have argued that the contract of the defendants 
contains within itself a promise to pay interest, and that it might be 
declared upon as a contract in which the party stipulates to pay in- 
terest after the sum becomes due; on the ground that this is the 
legal effect of the contract. But we do not sustain this view. We 
think that such a declaration would not describe the contract. In- 
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terest is not an integral part of such contract, but is given by way 
of damages for the non-performance of the contract. For in matters 
of property the usual rate of interest has long been established as a 
just rule for the measure of damages in cases where the plaintiff 
has sustained an injury by the non-performance of a contract by the 
defendant. 

“The policy before us has been likened in argument to a note 
payable at a given time, with interest thereafter. But on this policy 
the money is not payable at any given time. The amount 'to be paid, 
and the time when, are both uncertain. The amount of the loss is 
payable after proof of loss, and a consequent notice and demand of 
the defendants. In the case of bank bills, which are but the promis- 
sory notes of a corporation, payable on demand, the Courts say, in 
Suffolk Bank v. Worcester, 5 Pickering, 109, ‘The bank bills or notes 
in suit were promises to pay money on demand, without any engage- 
ment to pay interest. Interest was no part of the contract; but after 
demand and non-payment interest would be recovered in the form of 
damages for detention.’ And so in the present action. Till within a 
few years interest has not been allowed on policies of insurance. 
It was a matter within the discretion of a jury, and the rule now fol- 
lowed in England, as stated by Lord Tenterden'in Bain v. Case, 
38 Car. and P. 498, is this: “The assured cannot recover interest, un- 
less he has made application to the insurer to pay the amount of the 
loss, and has informed him of the ground of such his application.’ 
This is similar to the rule adopted here; yet the contract itself, in 
this particular has undergone no change since the Courts decided that 
interest was not recoverable. The contract of insurance is, as has 
often been observed, a contract of indemnity. It is no engagement to 
pay a given sum, but an amount not exceeding a given sum, on the 
happening of certain perils; and certain duties must be performed by 
the plaintiff before he can maintain his suit. We, therefore, think 
there was no express promise to pay interest.” 

Later on in the opinion the learned Court say: “Under the cir- 
cumstances, we think the defendants are not liable for interest. They 
were always ready to pay the demand, and did pay as soon as the 
plaintiffs had acquired a legal right to receive it, as ascertained by 
the competent tribunal.” 

The authorities bearing upon the matter of the allowance of in- 
terest where the same is not provided for by the contract itself are 
quite numerous. Depue, Justice in the Court of Errors and Appeals 
in North Hudson Railroad Co. vy. Booraem, 28 N. J. Eq. 594, said: 
“In the absence of an express agreement to pay interest, or a positive 
tule of law that interest shall be computed as part of the damages, 
the allowance of interest is discretionary, and depends upon the cir- 
cumstances of the case. The general rule is that interest is not al- 
lowed on a debt, until the debtor is in default.” 

In the case of Miles v. Oden, 8 Martin, N. S. 214, 19 American 
Decisions, 177, the Court says: “The maker of a note will not be 
compelled to pay interest, where, owing to a contest between adverse 
parties, it is uncertain whom he ought to pay; until such contest is 
decided he is not in more!” 
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In Farmer v. Farmer, 15 W. R. 371, the parties to a suit in equity 
restrained an insurance company to retain in its possession, during 
the progress of the suit, moneys due by the company to one of the 
parties : held “that the company was merely acting as stakeholder, and, 
in such capacity, was not liable to pay interest upon the said sums 
while so remaining in its possession. 

In Caledonian Ry. v. Carmichael, L. R. 2 H. L. 56, Lord Westbury 
said that “interest can be demanded only in virtue of a contract, or 
where the principal sum has been wrongfully withheld ;” and in Webster 
v. British Empire Mutual Life Assurance Society, 49 L. J. Ch. 769; 
18 Ch. Div. 169; 43 L. T. 229, it was held that “interest, if it does not 
arise from contract, can only be awarded as damages for the wrongful 
withholding of money.” 

But it is needless to multiply cases, for I consider the principle 
perfectly settled that unless interest does arise from the contract itself 
it can only be awarded as damages for the wrongful withholding of 
money. 

It, therefore, becomes my duty to inquire whether in this case 
there was any wrongful withholding of the money. From the agreed 
state of facts and from the summarization of those facts which is found 
in the earlier part’ of this opinion, it is perfectly manifest that Mrs. 
Hills had actually signed certain assignments and had delivered the 
same to her husband, which when presented to the Insurance Company 
by her husband were fair and unsuspicious upon their faces. It has 
because of these assignments thus given currency by her and because 
of the non-surrender of the policies by her, and because of her in- 
ability, by reason of the assignments which she had caused to be put 
into circulation and thereby incapacitated herself from appearing in 
the untrammeled legal status of one who could surrender such policies, 
to surrender them, that the Company refused to make payment. In 
other words, her title to demand the money appeared to the Company 
to be tarnished by her own act and the legal consequences thereof. 

It will, therefore, be necessary to consider whether, assuming the 
validity of these assignments thus admittedly signed and put into cir- 
culation by her, any obligation was created against her which would 
make the payment to her of the proceeds of the policies a hazardous 
undertaking for the Insurance Company. It was claimed on the argu- 
ment that an assignment of policies directly from the wife to the hus- 
band is void in law. This may well be admitted, but the awkward 
circumstance supervenes that it is valid in equity. The rule in such 
cases is nowhere better stated thaf& by Vice-Chancellor Van Fleet in 
Farmers’ Executor v. Farmer, 12 Stew. 213: “Notwithstanding the 
capacity of a married woman to acquire, use and dispose of property 
has been very greatly enlarged, still the statute making the enlargc- 
ment declares, ‘Nor shall anything herein enable husband or wife to 
contract with or to sue each other, except as heretofore.’ The purpose 
of this provision has been defined. Chief Justice Beasley, speaking for 
the Supreme Court, says its ‘object was to leave the husband and wife, 
touching their capacity to bargain together, on the ancient footing of 
the common law. The clause is virtually a legislative declaration that, 
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as heretofore, they may enter, inter sese, in equitable agreements, but 
not into legal agreements. It was obviously intended that the Court 
of Equity should, as it had always done prior to the amplification of 
the rights of the wife, exercise a supervision over the engagements of 
married persons.’ Woodruff v. Clark, 18 Vroom 198. At common 
law, husband and wife were one person, so that neither could give the 
other any estate or interest. Coke on Littleton, 188-a.” 

Under the circumstances, therefore, Mrs. Hills by her act had 
created a situation which required adjudication in a Court of Equity, 
and if it should be there established that these assignments were valid 
and fairly obtained, they would be absolutely binding upon her, al- 
though made directly between herself and her husband, and would 
divest her of all the interest which she originally had, before the giving 
of said assignments in the said policies. It is, therefore, perfectly mani- 
fest that while such assignments were outstanding, admittedly signed 
by her, it would have been utterly unsafe and imprudent for the Insur- 
ance Company to have paid the money to her. 

On the oral argument I myself directed the attention of counsel 
to the case of Watson v. Jersey City, which had been decided by me 
and affirmed on my opinion by the Court of Errors and Appeals. That 
case has no bearing upon the present case when critically examined. 
In that case, which was one of condemnation of lands, interest was 
allowed because of the rule which pertains uniformly in cases of emi- 
nent domain, and because the city had actually taken possession of the 
lands on the 12th of October, 1893, the date from which interest was 
allowed, and defendant had, therefore, not only the use of the money 
but the possession of the lands also. It is a settled principle in the law 
that “in the absence of any statute on the subject, the rules governing 
interest in eminent domain cases are controlled by the consitutional 
principle requiring just compensation.” Geoghegan v. Union Elevated 
R.R., 107 N. E. 786. 

I have thus far treated the case as if the questions therein had not 
received construction in this or other jurisdictions. One case, and 
only ene, was cited to me on the oral argument as having some analogy 
tothe case now sub judice. This was the case of Bushnan v. Morgan, 
5 Sim, 685; 58 Eng. Reprint, 478. The report is brief, and I include 
the case as reported in full: 

“(Interest) 


“Interest is not payable on a sum recovered, on a lost policy from 
a life insurance company. 

“The object of this suit was to recover, from the Equitable As- 
surance Society, a sum of money which was due on a policy which had 
been effected on the life of a person deceased, but which had been 
lost. The Master, in pursuance of the decree, had settled an indemnity 
to be given by the plaintiff to the society; and, on the cause coming 
on for further directions, the question was, whether interest ought to 
be paid by the society on the sum insured, from the time at which it 
would have been payable under the policy. 
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“Mr. Knight and Mr. Wigram, for the plaintiff, referred to 
Tunstall v. Trappes (ante vol iii, p. 299); and Lowndes v. Collens (17 
Ves. 27). 

“Mr. Pepys and Mr. Barber, for the defendants, cited Higgins y, 
Sargent (2 Barn. & Cress. 348); Page v. Newman (9 Barn. & Cress, 
378) ; Foster v. Weston (6 Bing. 709); Hare v. Richards (7 Bing. 
254); and said that, as the Court had directed the plaintiff to give an 
indemnity to the society, the latter were justified in refusing to pay 
the money secured by the policy until the indemnity was given. 

“Feb. 14. The Vice-Chancellor (Sir L. Shadwell): I have consulted 
Mr. Justice James Parke, and he has informed me that it is not the 
habit of a Court of law, in a case like this, to give interest on the sum 
recovered; and, therefore, I think that I ought not, in this case, to 
direct the Equitable Assurance Society to pay interest.” 

My own researches, however, since the oral argument, have dis- 
covered some other cases which bear closely upon this question, and 
at least one of which is a complete analogue. Williams v. N. Y. Life 
Ins. Co. Inc. 89 Atl. Rep. (Court of Appeals of Maryland) 97, is the 
one to which I refer. In that case Stockbridge, Justice, speaking for 
a unanimous Court, said: 

“Finally, the appellant insists that he is entitled to have the judg- 
ment in this case reversed, because he was not allowed any interest, 
even on the dividend as apportioned to him by the company. In Eng- 


land, on actions on policies of insurance, interest on sums payable at a 
time certain, where there is no contract to pay interest, and no usage 
and no demand, is given only in actions on bills of exchange and 
promissory notes and other commercial securities. Higgins v. 
Sargent, 2 Barn. & Cress. 348. In this country, where a definite sum 
of money is payable at the expiration of a time certain, without de- 
mand, interest is  ar-megied allowed from the time the money should 


have been paid. odge v. Parkins, 9 Oick. 368; Foote v. Blanchard, 6 
Allen, 221; but in insurance policies it often happens that there is some 
dispute about the amount due, or the person to whom it is payable, or 
the event on which it becomes payable. which takes it out of the gen- 
eral rule. Hutchinson v. Liverpool & L. & G. Ins. Co. 153 Mass. 148, 
26 N. E. 489; 10 L. R. A. 558; Pierce v. Charter Oak Life Ins. Co. 138 
Mass. 1515, cited with approval in Hardy v. Lancashire Ins. Co. 166 
Mass. 210; 44 N. R. 209; 33 L. R. A. 241; 55 Am. St. Rep. 395. So in 
this case the appellant was notified in January of the dividend appor- 
tioned and payable to him on July 25th. That he did not receive it at 
that time was due to his own,action, from which developed a dispute 
as to the proper construction of the policy and the amount payable 
thereunder.” In this case the Court held that he was not entitled to 
interest even on the admitted amount. 

In Hutchinson v. Liverpool and London and Globe Insurance Co. 
(supra) Morton, Justice, says: ‘We think that the ruling in relation 
to interest was also correct. It may not be easy to place upon a con- 
sistent basis many of the decisions in which interest has been allowed 
_or disallowed. But in this case it does not appear that the amount to 
which the plaintiff became entitled under the policy was payable at a 
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fixed time after the loss occurred or upon a certain event which had to 
take place, or that the amount has been wrongfully withheld by the 
defendant, or that the sum due was liquidated, or that until the bring- 
ing of the action a demand had been made for its payment.” 

This quotation from the Hutchinson case is made merely to show 
the prevalence of what I consider to be the true rule, that the allow- 
ance of interest in each case is not made upon any fixed principle, but 
is determined by reference to the peculiar circumstances of each in- 
dividual case as it arises. 

Some other questions of minor importance which were mooted 
on the argument have all received full consideration and investigation 
by me, but in the light of the grounds upon which this decision is 
rested it becomes unnecessary to announce the determination at which 
I have arrived with respect thereto. 

I am, for the reasons hereinbe/ore indicated, clearly of the opinion, 
first, that the surrender of the policies, contemplated by the policies 
themselves, was not made until February 25, 1916; and, secondly, that 
inasmuch as the so-called interest is merely allowable as damages for 
the wrongful detention of payment from the person who was right- 
fully entitled to receive the same, and inasmuch as in this case it did 
not appear (a) who was rightfully entitled to receive the same, or (b) 
that there was any wrongful detention from such person, until Febru- 
ary 25, 1916, that the plaintiff in the suits now sub judice is entitled 
to receive interest on said policies only from the 25th day of February, 
1916; and I will so order. 





STATE v. MATHIS. 


(Atlantic County Court of Quarter Sessions, March, 1916.) 
Attachment— Contempt— Answers to Interrogatories— Practice 


On attachment for contempt of Court. 

Mr. Charles S. Moore, Prosecutor of the Pleas, for the State. 

Mr. Robert H. McCarter and Messrs. Wootton, Harcourt & 
Steelman for Defendant. 

SHINN, J.: This matter came on for hearing on the return of 
the attachment and defendant, in open Court, gave his answers to the 
interrogatories which had been theretofore submitted to him. 

It is urged on behalf of defendant that the answers to the interro- 
gatories are final, that they purge defendant of the alleged con- 
tempt and he should, therefore, be discharged. The State urges 
that the testimony taken on the return of the rule, a transcript 
of which was offered, should be considered, as well as the answers, 
and the guilt or innocence of defendant established as the result of 
such consideration. 

The practice in contempt proceedings is not at all uniform in this 
country. In some jurisdictions the equity rule, which permits the 
answers to the interrogatories to be contradicted and disproven by 
witnesses adduced on the part of the prosecution, prevails as well in 
the law Courts, while other jurisdictions adhere to the strict rule of 
the common law in dealing with contempts committed against the 
law Courts. 
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Mr. Justice Dixon, speaking for the Supreme Court, in In re 
Cheeseman, 20 Vr. 115, details the practice in this State as follows: 
“No doubt the ordinary course of practice in such cases in Courts 
of law is that an affidavit of the facts should first be presented ; then, 
that a rule should be entered requiring the alleged offender to show 
cause, why he should not be attached for contempt; then, if good 
cause be not shown, that an attachment should issue, and the accused, 
on being brought in, should be either held to bail or committed to 
answer interrogatories; then that interrogatories be exhibited and 
answered; and thereupon according as his answers confess or deny 
his guilt he should be punished or discharged.” 

In the case at bar the practice above outlined was followed. 
Upon the answering of the interrogatories by defendant, the State 
offered a transcript of the testimony taken on the return of the rule 
and requested that the Court determine the guilt or innocence of 
defendant by a consideration of both the answers and the testimony. 

The unreported case of In the Matter of the Appeal of George 
Gonzales from an order adjudging him guilty of contempt of the 
Hudson Oyer, decided at the June Term 1910, holds that nothing 
but the answers to the interrogatories may be considered. The Hud- 
son Oyer, in determining the Gonzales case, considered not only the 
answers to the interrogatories but as well the testimony taken on the 
return of the rule, and Mr. Justice Parker, who wrote the opinion 
reversing the order for the attachment, said: 

“We think, therefore, that the finding that appellant was guilty 
of contempt necessarily, and from a reading of the decision of the 
Oyer we should say confessedly, was based on the allegations in the 
testimony of the Grand Jury Clerk which were contradicted by ap- 
pellant, and in the face of such contradiction. But the Court had no 
right to weigh the evidence, as has just been pointed out. If the 
contradiction was full and adequate, the appellant was entitled to his 
discharge. The judgment and finding of the Hudson Oyer that ap- 
pellant was guilty of contempt is accordingly reversed and set aside.” 

The Courts of this State, up to the time of filing the opinion in 
the Gonzales case, followed the rule laid down in 4 Blackstone, p. 
287, viz: “This process of attachment is merely intended to 
bring the party into Court; and, when there, he must either stand 
committed, or put in bail, in order to answer upon oath to such inter- 
rogatories as shall be administered to him for the better information 
of the Court with respect to the circumstances of the contempt. 
These interrogatories are in the nature of a charge or accusation, 
and must by the course of the Court be exhibited within the first 
four days; and if any of the interrogatories are improper, the de- 
fendant may refuse to answer it, and move the Court to have it struck 
out. If the party can clear himself upon oath, he is discharged, but, 
if perjured, may be prosecuted for the perjury ;” and again at page 
288: “It cannot have escaped the attention of the reader that this 
method of making the defendant answer upon oath to a criminal 
charge is not agreeable to the genius of the common law in any other 
instance, and seems, indeed, to have been derived to the Courts ot 


- Kings’ bench and common pleas through the medium of the Courts 











Worl 


beh: 
Peti 
filed 


fath 
Mar 





JOHANSEN V. LINDE & GRIFFITH CO. 143 


of equity. For the whole process of the Courts of equity, in the 
several stages of a cause, and finally to enforce their decrees, was, 
till the introduction of sequestration, in the nature of a process of 
contempt; acting only in personam, and not in rem. And there, 
after the party in contempt has answered the interrogatories, such 
his answer may be contradicted and disproved by affidavits of the 
adverse party: Whereas, in the Courts of law, the admission of the 
party to purge himself by oath is more favorable to his liberty, though 
perhaps not less dangerous to his conscience; for if he clears him- 
self by his answers, the complaint is totally dismissed.” 

In January of this year at the Hudson Quarter Sessions, in the 
case of State v. Haddon Ivins, William P. Verdon and the Dispatch 
Printing Company, a rule was granted requiring the defendants to 
show cause why they should not be adjudged guilty as of a contempt 
of the Court of Quarter Sessions of the County of Hudson. On the 
return of the rule testimony was taken and the Court, consisting of 
Mr. Justice Swayze and the two Judges, adjudged the defendants 
guilty, notwithstanding the objection of counsel for defendant Ver- 
don, who insisted that interrogatories be exhibited to Verdon and he 
be given, thereby, an opportunity to purge himself of the alleged con- 
tempt. 

The case at bar differs from the last above cited case in that the 
rule required defendant to show cause why an attachment should not 
issue. The rule having been made absolute and interrogatories ex- 
hibited and answered the State is bound by the answers, and the 
answers by defendant so squarely deny the allegation, that, taken 
alone, as under the practice they must be, they purge him of the al- 
leged contempt. 

The proceedings, must, therefore, be dismissed and defendant 
discharged. 

The charge against defendant is of so serious a character, involv- 
ing not only contempt of Court but also embracery and the possibility 
of untruthful answers to the interrogatories, that the Prosecutor of the 
Pleas will be directed to convene the Grand Jury and lay before that 
body for its consideration such facts as may be in ‘his possession bear- 
ing upon the matter. 





JOHANSEN v. LINDE & GRIFFITH Co. 
(Essex Common Pleas, December 28, 1915.) 
Workmen’s Compensation Act—Death by Accident—Actual Dependents—Definition of 
Dependency— Father and Mother’s Pecuniary State. 

Case of Hans Johansen, father of Harry Johansen, deceased, on 
behalf of himself, Maria Johansen, mother of said deceased, and others, 
Petitioner, against Linde & Griffith Company, Respondent. Petition 
filed under Workmen’s Compensation Act. 

Mr. Robert Carey for Petitioner. 

Mr. John M. Emery (Lindabury, Depue & Faulks) for Respondent. 

MARTIN, J.: This proceeding is brought by Hans Johansen, the 
father of Harry Johansen, deceased, petitioner, on behalf of himself, of 
Maria Johansen, his wife, the mother of the deceased, and of their chil- 
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dren, Albilda and Theodore, as dependents, against Linde & Griffith 
Company, respondent, under the Workmen’s Compensation Act, ap- 
proved April 4, 1911, praying that the amount due petitioner and the 
other alleged dependents be ascertained. Upon filing the petition a 
day was fixed for hearing and, after service of process and a copy of the 
petition, respondent appeared and answered. At the hearing wit- 
nesses were examined. 

It was admitted in the answer, or at the hearing, that Harry 
Johansen was employed by respondent; that his wages were twenty- 
four dollars ($24) a week at the time of death; that he was injured 
on the 8d day of December, 1914, by an accident which arose out of 
and was in the course of the employment ; that as a result of the injury 
he died; that respondent had due notice thereof, and the undisputed 
evidence is that Harry Johansen left surviving his father, Hans Johan- 
sen, the petitioner, Maria Johansen, his mother, Albilda, his sister, 
born September 2d, 1898, sixteen years old at the time of the hearing, 
and Theodore, his brother, born July, 1907, thirteen years old at the 
time of the hearing, all of whom, with Harry Johansen (deceased), 
about thirty vears of age at the time of his death, and Christina, Bertha 
and Annie, the elder daughters, resided at 344 Union street, Jersey 
City, constituting one household and family. 

The only question of fact to be determined is whether the father, 
mother, sister Albilda and brother Theodore, or any of them, are 
“actual dependents” under the provisions of the statute. 

Harry Johansen lived with his father, mother, sisters and brother 
in a two-family house, occupying seven rooms on the first floor and 
basement, at 344 Union street, Jersey City. The common family fund, 
out of which most of the expenses of the household and many personal 
expenses of members were paid, was derived from several sources. 
The father and mother owned two houses, each containing two famil- 
ies, one of the houses being the one where the Johansen family re- 
sided, and the other the land and building adjoining known as number 
346 Union street. The rents from the flat at 344 Union street and the 
two flats in the other house amounted to $59 a month, when all were 
rented, and were received by the mother ; of the daughters, Bertha earned 
$10 a week and contributed to her mother $8 a week, or $34 a month, 
and Christina contributed to her mother $5 a week, or $21 a month. 
Annie did not work, but assisted her mother about the household 
duties. Harry had been working since he was fifteen years old and 
always contributed liberally towards the family and household. He 
contributed to his mother for two years before his death thirty to 
thirty-five dollars every two weeks. These contributions constituted 
the household or family fund, or income, received by the mother, and 
totalled $174 each month. Out of this sum the mother paid monthly 
for supplies and provisions for the family table about $95, gas %%, 
coal $6.75 and, in addition to this total amount of $106.75, the mother 
spent the balance up to $160 for necessary furniture and for shoes, 
hats, dresses and clothing for herself, Bertha, Christina, Annie, Albilda 
and Theodore, four women, one girl and a growing boy. It is certain 
that all of the sum was spent for the clothing, furniture and necessary 
_expenses. No doubt there were other necessary expenses not specii- 
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ically enumerated at the hearing. Of the balance of $14 there was 
spent for life insurance $10, and building and loan shares $3.50, which 
were carried by Harry during his lifetime. ‘The uncontradicted evi- 
dence is that all of the family fund was spent every month for the 
household. There was no testimony to show that the amount of $15 
or $17.50 a week, the average payment by Harry, was specifically 
allotted for payment of his board. It was not the payment of board; 
it was the contribution of a well-intentioned son and brother to the 
—- He was prosperous, earning more than the income of his 
father. 

The father did not contribute during the last two years any sum 
directly to the household or family fund in the mother’s hands. Re- 
spondent called as its witness Hans Johansen and proved by him that 
he was a pile driver foreman; that he received $4.75 a day when he 
worked; that from September 9 to December 26, 1912, he earned 
$399.20; from that date to September 6, 1913, $971.20; from March 
16 to May 24, 1914, he received $301.75, and from the last date to De- 
cember 3, 1914, he received $768.80, or a total of $1,070.55 during the 
year 1914, or an average of $20 a week; that he saved some money out 
of this and placed it in a bank and drew it all out to pay the experses 
of the funeral of Harry Johansen (the amount is not stated) ; that he 
paid ‘his share of an assessment, making an outlay of $107.50, interest 
on mortgage, $210, paid for repairs on real estate, water rents, small 
contributions for wife’s and children’s clothing and the balance was 
spent in maintenances of himself and for personal expenses. Thus 
practically all of his income was spent in 1914. In the years before 
he paid the taxes on the real estate in addition. His income was 
ordinarily expended for interest, $210, taxes probably not less than 
$150, fire insurance, repairs, water rents and other items probably $50 
more, or a total of $410, leaving the balance for his transportation, 
clothing and other personal expenditures. His income in 1912 and 
1918, under the proofs, apparently, show that the income was barely 
sufficient to pay these expenses and that long periods existed when he 
earned nothing whatsoever. The father’s contribution, therefore, was 
not directly to the family fund, but was to relieve the family fund of 
expenses which it would naturally pay. His contribution for clothing 
of the children and of his wife, his own clothing, interest charges, 
taxes, repairs and fire insurance relieved the family fund to a great ex- 
tent. It may, therefore, properly be held that theoretically and prac- 
tically he contributed to the family funds. 

While the family was not totally dependent upon Harry’s con- 
tributions and while it may not be said that the family could not sub- 
sist without him, the family was in fact actually dependent in part 
upon Harry and was supported and helped by him in connection with 
the ordinary necessaries and comforts of life. In fact from a 
pecuniary standpoint he was the principal contributor and did more 
for the family than his father. ° 

The defiftition of dependency approved by the courts of England, 
Rhode Island and this State is found in Dazy v. Apponaug Company, 
89 Atl. Rep. 161: “The test of dependency is not whether the peti- 
tioner, by reducing his expenses below a standard suitable to his posi- 
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1 tion in life could secure a subsistence for his family without the con- 

tributions of the deceased son, but whether such contributions were 

/ needed to provide the family with the ordinary necessaries of life, 

suitable for persons in their class and position . . . . the peti- 

tioner is not bound to deprive himself of the ordinary necessaries of 

uli life to which he has been accustomed in order to absolve the re- 

1 spondent from the payment of damages, neither can he, on the other 

I} hand, demand money from the employer for the purpose of adding to 

his savings or investments. The expression ‘dependent’ must be held 

to mean, dependent for the ordinary necessaries of life for a person 

of his class and position and does not cover the reception of funds 

which might be devoted to the establishment or increase of some fund 
which he might desire to lay aside.” 

The doctrine has been approved in this State in Miller v. Public 
Service, 85 Atl. 1030, reversing sub. nom., Beach v. Public Service, 35 
N. J. L. J., 115; Klotz v. Newark Paving Company, 35 N. J. L. J., 271; 
91 Atl., 91; aff. 92 Atl., 1086, and in Krauss v. George H. Fritz & Son, 
93 Atl. 578 (Court of Errors and Appeals, originally in this Court). 

In the case of Jackson v. Erie Railroad Company, 38 N. J. L. J, 
p. 17, 91 Atl., 1085, Mr. Justice Black said: 

“It is urged because the statute provides ‘actual dependents’ and 
‘no dependents’ the Court holding the petitioner partially dependent, 
the word ‘actual’ does not include ‘partial.’ We cannot adopt this con- 
struction. Dependent in these statutes means dependent for the or- 
dinary necessaries of life. One who gives to another for support or 
help. If partially dependent they must necessarily be actually de- 
pendent.” 

Under the New Jersey Act, although the degree of dependence 
may be very small, the Court, if such dependence is found, must award 
full compensation in the same amount as though there had been total 
dependence. 

Rugge, in his admirable work on Workmen’s Compensation, citing 
the case of Main Colliery Company v. Davis, says: 
































“This case seems to be an authority for the proposition that when 
death has resulted in the diminution of a common family fund, used 
by the head of the family to support its various members, it is not open 
to an arbiter to find, as a question of fact, that the head of the family 
was not dependent upon the contribution withdrawn in consequence 
of the death.” 

Tennant, J., in the carefully considered opinion in Havey, Admin- 
istrator, v. Erie Railroad Company, 37 N. J. L. J., 54 (affirmed as to 
this feature, 95 Atl. 124), refers to the above quotation from Rugge, 
and holds in a case similar to the case at bar that the petitioner was a 
dependent. 

In the case of Castano v. Hanover Brick Company, 37 N. J. L. J. 
172, Salmon, J., said: 

“It must affirmatively appear that the earnings of the deceased 
were given to the petitioner for the purpose of relieving wholly or 
partially the petitioner of his financial necessities in order to bring him 

within the definition of actual dependence, as contemplated by the 
* statute and as construed by the Courts of this State, or at least it 
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should be proven that the petitioner actually applied such earnings 
received from the deceased to the defrayment of his obligations of a 
personal or family nature with respect to his or their necessary living 
expenses.” 

See also Garrabrant, Administrator, v. Morris & Somerset Elec- 
tric Company, 37 N. J. L. J. 208; Blanz v. Erie Railroad Company, 
opinion on second hearing, by Seuffert, J. (unreported) ; Trimlett v. 
New York, Susquehanna & Western Railroad Company, opinion by 
Sullivan, J. (unreported) ; Newark Paving Company v. Klotz, supra. 

The very recent case in the Court of Errors and Appeals of Krauss 
v. George H, Fritz & Sons, supra., is identical with the case at bar, 
except that here petitioner and his wife have some property. In that 
case the mother of the decedent was twice married. The decedent, 
eighteen years of age, was a son by the first marriage, and by her sec- 
ond marriage she had seven children, and these, with her second hus- 
band, and the decedent, constituted the family at the time of the acci- 
dent which resulted in her son’s death. The family was supported by 
the husband, who earned $11 per week, and by the decedent, who 
earned $6 a week, and who contributed $5 thereof weekly to the family 
fund. The other children were too young to earn any money; the 
family had no other property or income. Petitioner paid $10 a month 
rent for the house, and the entire remainder of the family fund, includ- 
ing the contribution of the decedent, she used from week to week or 
from month to month in supporting and maintaining herself and the 
family. This Court held that all of the family of the petitioner were 
actual dependents upon the deceased. The finding of the trial court 
was sustained by the Supreme Court and also by the Court of Errors 
and Appeals. 

The evidence is, therefore, clear and convincing that the father, 
mother and two children, Albilda and Theodore, are actual dependents. 

It is contended on behalf of respondent that it has not been shown 
that either the father or mother, sister or brother were dependents 
upon the decedent, because the father and mother owned two houses, 
one of which was assessed for $3,050 and the other for $4,025, making 
a total of $7,075. There was a mortgage on the latter house for $3,500, 
leaving a net equity of $3,575. While the actual value of the houses 
may be somewhat higher than the assessed valuation fixed for pur- 
poses of taxation, there was no specific proof of value in the case to 
show it. The father and mother, therefore, had an equity, or undi- 
vided interest in the two houses, based on the assessed valuation 
amounting to something more than $3,575, together with a lot left by 
Harry worth $475, and $300 left by Harry in the savings bank, or a 
total of $4,350. 

The evidence shows that the children, Albilda and Theodore, have 
no property. This objection cannot have the effect of preventing them 
from remaining “actual dependents.” The thirty-five or forty per 
centum of the wages earned by the deceased, $24, is almost $10, the 
maximum allowed by law, and the determination of this interesting 
question raised by the objection will not have a great practical result 
in this case. 

The proposition to be decided, therefore, is whether the otherwise 
actually dependent father and mother are to be deprived of the com- 
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pensation conferred by the statute in lieu of wages by the fact that 

they had at the death of Harry $4,350 in value in money and property. 
If this amount were a very small sum the Court would unhesitatingly 
deny the contention of respondent; if the amount were very large, it 
would, of course, unhesitatingly pronounce the parents to be inde- 
pendent and sustain the contention as to them. 

The amount of the mortgage has not been reduced in the last 
two years and there is no evidence to show that the money con- 
tributed by Harry was used by the mother or father for increasing 
savings. The small amount of the building and loan investment be- 
longed to Harry exclusively. The father has failed to save any large 
amount during the last few years. The evidence shows that the com- 
pensation, if any is allowed, will not be used to increase the family 
savings. 

If the houses were sold and the proceeds with the savings bank 
item of $300 were used as a substitute for Harry’s contribution to the 
family fund of at least fifteen dollars ($15) a week for three hundred 
weeks, amounting to $4,500, the dependents would receive less than 
Harry’s probable contribution if he lived. The family could better 
part with all of its property than with Harry’s contribution there- 
tofore made. This reasoning is not satisfactory, because it is a re- 
stricted view of the statute and too narrowly confines the successful 
operation of the law. It leaves out of consideration all increase of 
income which would naturally be expected in the case of a young 
man like Harry Johansen, who worked steadily from fifteen years 
of age to thirty years, his age at his untimely death, and takes no 
account of what would be contributed to the family after the expira- 
tion of three hundred weeks. At all events the view is the utmost 
that can be said for the contention of the respondent. It must be the 
law that one is still actually dependent though the owner of prop- 
erty up to the amount of the benefit ordinarily to be received if the 
decedent survived for merely three hundred weeks. 

The statute means something more than this and should be con- 
strued liberally. 

It was said by this Court in Sexton v. Newark Dist Telephone 
Co., 34 N. J. L. J. 368, 35 N. J. L. J. 8, at page 373, vol. 34 (affirmed on 
appeal) as follows: 

“There is no doubt as to the theory of the act. It is based upon 
the proposition that the inherent risks of an employment should, in 
justice, be placed upon the shoulders of the employer, who can pro- 
tect himself by an addition to the price of his product, and so cause 
the burden ultimately to fall ypon the consumer; that indemnity to 
an injured employé should be as much a charge upon the business as 
the cost of replacing or repairing disabled or defective machinery, 
appliances or tools; that under our present system the loss falls im- 
mediately upon the employé, who is almost invariably unable to bear 
it, and, therefore, ultimately upon the community which is taxed for 
the support of the indigent, and that our present system is uncertain, 
unscientific and wasteful and fosters a spirit of antagonism between 

employer and employé, which it is to the interest of the State to 


remove.” 
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All the authorities that deal with the subject forcibly state that 
dependency is a question of fact for the trial Court. The trial Court 
is not permitted to split hairs as to what is necessary and what is 
not. It should broadly consider the test to be whether the con- 
tributions are necessary for the ordinary necessaries and comforts 
of life suitable to persons in the condition and circumstances of the 
alleged dependents. If the Court must decide the intricate question 
of whether a dependent shall have two or three dresses, three or four 
neckties, two or three bed coverings, number of articles of furniture 
and other like matters, the remedial purpose of the Act will soon be 
lost in a maze of hopeless alleged standards of dependency. The 
maximum, however, must be that there is no dependency in fact if 
the contributions or the compensation is merely to assist the alleged 
dependents to lay aside money or materially increase their savings. 

It is true that the Johansen family could survive without the pay- 
ment made by the son Harry, but the test of dependency is not 
whether the petitioner and his family by reducing their expenses be- 
low a standard suitable to their condition in life could secure a sub- 
sistence without the contributions of the deceased son, but whether 
such contributions are needed to provide the family with the ordinary 
necessaries and comforts of life suitable for persons in their con- 
dition. It seems that under the circumstances the possession and 
ownership of these two houses should not deprive the father and 
mother of the support and help which was given to them by Harry 
Johansen, the deceased son. 

It is clear, however, in the case, that even in the narrow limits 
of respondent’s contention, that these dependents were dependent in 
fact, and I so hold as a matter of fact in the case. I do not believe 
$4,500 in a family of seven or $644.44 for each member of the family 
constrains the Court as a matter of law to declare the family and each 
of its members not dependent. 

The dependents are, therefore, the father, mother, Albilda and 
Theodore. 

The statement and determination of facts may be submitted in 
conformity with this memorandum. 





JASCHIEK v. HOERNER. 
(Essex Common Pleas, January, 1916) 
Workmen’s Compensation Act—Accident Causing Permanent Disability, Followed by In- 
sanity and Suicide. 

Case of Hannah Jaschiek, widow of Herman Jaschiek, deceased, 
on behalf of herself and John Jaschiek, their son, alleged to be in- 
capacitated, Petitioner, against Henry J. Hoerner, Louis J. Hoerner, 
Henry E. M. Hoerner and Pierre J. Hoerner, partners trading and 
doing business under the firm name and style of H. J. Hoerner & 
Sons, Respondents. Petition filed under Workmen’s Compensation 


Act. 


Mr. John V. Laddey for Petitioner. 
Mr. John M. Emery (Lindabury, Depue & Faulks) for Respond- 
ents. 


MARTIN, J.: This proceeding is brought by Hannah Jaschiek, 
widow of Herman Jaschiek, deceased, petitioner, on behalf of her- 
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self and John Jaschiek, their son, who is over the age of 18 years 
and alleged to be incapacitated, as actual dependents, against the 
members of the firm of H. J. Hoerner & Sons, respondents, under the 
Workmen’s Compensation Act, approved April 4th, 1911, praying that 
the amount due petitioner and the other alleged dependent be ascer- 
tained. Upon filing the petition a day was fixed for the hearing, and 
after service of process and a copy of the petition, respondents ap- 
peared and answered. At the hearing witnesses were examined. 

Herman Jaschiek was employed by respondents as a stone 
sawyer, watchman and engineer; his wages were $18 a week at the 
time of the accident; he was injured on the 14th day of March, 1914, 
while at work in respondents’ stoneyard by a fall of about 30 feet, 
striking his head and back and sustaining a fracture of the skull 
with lacerations of the brain tissues and other very severe injuries; 
as a result of the injuries he was totally and permanently disabled; 
all of which finally resulted in insanity and the commission of suicide 
on the 29th day of November, 1914; the accident arose out of and 
was in the course of the employment; respondents had due notice of 
the accident and of the death; Herman Jaschiek, deceased, left sur- 
viving his widow, the petitioner, Hannah Jaschiek and a son John, 
born on the 5th day of July, 1894, more than 21 years of age at the 
time of the hearing; the son had been an inmate of the Essex County 
Hospital for the insane at Overbrook, New Jersey, for upwards of 
two years and a half and is now mentally incompetent which in- 
capacitates him from doing any work, and therefore, the widow and 
son are actual dependents of the deceased. Respondents paid de- 
cedent compensation for 35 weeks at a rate of $9 a week from two 
weeks after the accident until his death. 

The petitioner contends that the death was caused by the original 
accident and that the actual dependents should be paid 40 per cent. 
of the wages for 300 weeks in addition to the payment already made. 

The respondents contend that the deceased was not suffering a 
disability total in character and permanent in quality, and that the 
suicide was an intervening act and not the result of the accident and 
that no additional compensation is payable. 

It is clear that the deceased received injuries producing a dis- 
ability total in character and permanent in quality. If the decedent 
had lived the payments would have continued at the rate of $9 a 
week for 400 weeks, under the provisions of sub-division B of para- 
graph 11 of the Act (L. 1913, p. 302;) and, if he had died from any 
cause other than the accident during the period of the payments for 
permanent and total disability, the payments would have continued 
for the remaining number of 465 weeks at the rate of $9 a week, to 
the dependents (sub-div. 11 next to last paragraph, id. 304.) If the 
death is the result of the accident the respondent will be called upon 
to pay at the rate of $7.20 a week for a period of 300 weeks. 

The last paragraph of sub-division 11, as amended, is as follows: 

“In case of death of a person from any cause other than the 
accident, during the period of payments for permanent injury, the 
remaining payments shall be made to his or her dependents, ac- 
cording to the provisions of paragraph 12 of this Act.” 
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In support of their contention respondents allege that there was 
merely a short temporary disability and cite cases of tort which hold 
that where the injured person commits suicide while in the possession 
of a conscious volition and knows the purpose and physical effect of 
his act there can be no recovery. In this line of cases it is held that 
suicide is novus actus interveniens and not the proximate cause of 
the injury. Daniels v. New Haven & Hartford R. R. Co. 67 N. E. 424 
(Mass.), Sheffer v. R. R. Co. 105 U. S. 249. The question of fact as 
to whether the disability was temporary or permanent must be de- 
cided against respondents under the evidence in the case. It was a 
permanent injury causing total disability. 

In Dawborn’s excellent work on the English Workmen’s Com- 
pensation Act, at page 105, the learned author says: “The difficulty 
arises when, as a question of fact, one has to inquire were such ulti- 
mate consequences the result of the accident or some intervening 
cause. Injury to foot by falling pipe causes erysipelas—held death 
from accident. Dunham v. Clare. A minor hurt. Had to crawl a 
mile to his home; weather raw; attacked by pneumonia, resulted in 
bronchitis and asthma, which was held to be result of accident. 
Ystradowen Colliery v. Griffiths (1909) 2 K. B. 533. Fell and dis- 
located shoulder; died from pneumonia by cold; pain; restless; 
couldn’t wear clothing—cold due to that. Held—effects of injury 
caused by accident. Isitt v. Ry. Pass. Assur. Co., 22 Q. B. D. 504, 
1909; Bradbury on Workmen’s Compensation, page 384. An ac- 
cidental injury to the eye resulting in total blindness produced a con- 
dition of mind upon which softening of the brain supervened. It 
was held that death resulted from the injury. Mitchell v. Grant & 
Alderoft (1905) 7 W. C. C. 118, Boyd on Workmen’s Compensation, 
page 1052. Suicide while insane. Where a workman had become 
insane as a result of an accident and committed suicide the widow 
should be allowed to show whether the act of suicide was the result 
of the accident. Malone v. Cayzer, 45 Scotch L. R. 351—1 B. W. C. C. 
27. Id., page 1048. Whether injury must be natural or proximate 
cause of the accident Where a workman receives a personal injury 
from an accident arising out of and in the course of his employment 
and death ensues, the death may be the result of the injury within the 
meaning of the compensation laws, even though in fact it may not be 
the natural or probable consequence thereof. Dunham v. Clare 
(1902) 2 K. B. 292. Thus where a workman receives a personal in- 
jury from an accident arising out of and in the course of his employ- 
ment and disease ensues which incapacitates him for work, the in- 
capacity may be the result of the injury, even though it is not the 
natural result of the injury. The question to be determined, is 
whether the incapacity is in fact the result of the injury. Ystradowen 
Colliery Co. v. Griffiths (1909) 2 K. B. 533.” 

The leading English case is Malone v. Cayzer, (45 S. L. R. 351, 
1B. W. C. C. 27,) where a workman having previously lost the 
sight of one eye, received injury to the other so that he became al- 
most blind. In consequence it was alleged his nervous system broke 
down, insanity followed and he committed suicide. The sheriff- 
substitute, as arbiter, dismissed the application. The appellate Court 
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sent the case back stating that, while this is a long chain of causation, 
it was still a question of fact to be found by the arbitrator, as to 
whether the chain of causation was complete or whether there was 
a break in it, and that the widow should be allowed to show whether 
the act of suicide was the result of the accident. Lord M’Laren said: 
“If a person being a workman, were to receive a blow or a wound on 
the head which set up inflammation of the brain, and a medical expert 
came to the conclusion that the injury to the brain was the result of the 
blow on the head and if the injury went on and left the man in an 
insane condition, from which eventually he died, then I should not 
for a moment doubt that the man’s death was the result of the ac- 
cident.” 

A recent American case is In Re Sponatski, 108 N. E. 466 
(Mass.) This was also a case of injury which was followed by in- 
sanity and consequent suicide. The Court held as follows: “The 
burden of proving the essential facts necessary to establish a case 
warranting the payment of compensation rests upon the dependents 
in a case arising under the Workmen’s Compensation Act as much 
as it does upon a plaintiff in any proceeding at law. The dependents 
must go further than simply to show a state of facts which is as 
equally consistent with no right to compensation as it is with such 
right. They can no more prevail if factors necessary to support the 
claim are left to surmise, conjecture, guess, or speculation, than can 
a plaintiff in the ordinary action in tort or contract. A sure founda- 
tion must be laid by a preponderance of evidence in support of the 
claim, before the dependents can succeed. The elements that need to 
be proved are quite different from those in the ordinary action at law 
Or suit in equity, but, so far as these elements are essential, they 
must be proved by the same degree of probative evidence. If the 
evidence, though slight is yet sufficient to make a reasonable man 
conclude in his favor on the vital points, then his case is proved. 
But the rational mind must not be left in such uncertainty that these 
essential elements are not removed from the realm of fancy. Where 
there follows as the direct result of a physical injury, an insanity of 
such violence as to cause the victim to take his own life through an 
uncontrollable impulse or in a delirium of frenzy ‘without conscious 
volition to produce death, having knowledge of the physical conse- 
quences of the act’ then there is a direct and unbroken causal con- 
nection between the physical injury and the death.” 

In the above case, Daniels v. R. R. 183 Mass., 393, is dis- 
tinguished. It is held in effect that the question in Workmen’s Com- 
pensation cases is not one of proximate cause, but that the inquiry 
is as to reasonable and probakle consequences. The Court goes on to 
say: “The obligation to pay compensation under the Workmen's 
Compensation Act equally is absolute when the fact is established 
that the injury has arisen ‘out of and in the course of the employ- 
ment.’ It is of no significance whether the precise physical ‘harm 
was the natural and probable or the abnormal and inconceivable 
consequence of the employment. The single inquiry is whether in 
truth it did arise out of and in the course of that employment. Ii 
_death ensues, it is immaterial whether that was the reasonable and 
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likely consequence or not, the only question is whether in fact death 
‘results from the injury.’ ” 

It seems to be the contention of the respondents that there must 
be some violent form of insanity to have the doctrine of this case ap- 
ply. This is a misapprehension of the decision. In the case at bar 
Herman Jaschiek was suffering from maniac depressive insanity, which 
was not violent. He had no will power and made no choice, and the 
act of suicide was the product of insanity and was not in any degree 
voluntary. 

In the case of Cramer v. Littell, 38 N. J. L. J. 82, an employé 
was injured by some tacks in his mouth which he was using for 
upholstery work. One of the tacks pricked the side of the tongue 
and cancer developed. The accident was on the 4th day of November, 
1913, and the employé died on the 18th day of June, 1914, from the 
shock while under the influence of an anaesthetic given him in 
preparing for the operation to remove the cancer. Judge Os- 
borne in this Court held that the respondent was responsible be- 
cause the death resulted from the injury received at the time of the 
accident. After citing numerous English cases, the learned Judge 
said as follows: “I am of the opinion that there is sufficient in this 
case to justify the conclusion that Cramer’s death was the result of 
an accident, which arose out of and in the course of the employment. 
Here we have a chain of causation, an unbroken sequence of events, 
so closely related each to the other that the inevitable conclusion 
must be, it seems to me, that one was depending upon and accrued 
out of the other. Tracing back this sequence of events, I find the 
cause of Cramer’s death to have been the injury which he received on 
the fourth day of November, 1913.” 

It has been shown by abundant evidence in this case of a clear 
and convincing character that the suicide was in fact the direct re- 
sult of the accident. The chain of causation is unbroken. The suicide 
was the result of insanity which was caused by the accident. The 
expert physician called by the respondents as well as the expert 
called by the petitioner agreed to this proposition. 

Under the circumstances of this case, in view of the determina- 
tion that Herman Jaschiek suffered during his lifetime after the ac- 
cident and up to the time of his death a disability total in character 
and permanent in quality, it is beneficial to the respondents for the 
Court to hold that the death resulted from the accident. If the fact 
were that death resulted from some other cause than the accident, 
the respondent would be compelled to pay a larger sum each week 
for a greater number of weeks by way of compensation. 

A statement and determination of facts may be submitted in ac- 
cordance with these conclusions. 





McHUGH v. E. I. DuPONT de NEMOURS & CO. 
(Salem Common Pleas, March, 1916) 
Workmen’s Compensation Act— Husband Leaving Home and not Supporting Wife— Wefe’e 
Claim Upheld. 
Case of Bridget McHugh, Petitioner, against The E. I. DuPont 
de Nemours & Company, a corporation, Respondent. Petition filed 
under Workmen’s Compensation Act. 
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Mr. Byron M. Seabrook for Petitioner. 
Mr. J. Forman Sinnickson for Respondent. 


WADDINGTON, J.: This is a procedure brought under the 
Act entitled, “An Act prescribing the liability of an employer to make 
compensation for injuries received by an employé in the course of his 
employment,” etc., approved April 4, 1911, and the several amend- 
ments thereto and supplements thereof. 

The petition was filed by Bridget McHugh, the wife of Patrick 
McHugh, now deceased, and an order made fixing the time and 
place of hearing. The respondent appeared and answered, and, 
from the testimony taken, it appeared that Bridget McHugh, the 
petitioner, was married to Patrick McHugh on October 20, 1898; that 
since that time and up until the latter part of July, 1914, her husband 
had lived with her continuously and had always supported her, 
they living together in the city of Philadelphia and State of 
Pennsylvania; that in the latter part of July, 1914, Patrick 
McHugh had some trouble with his step-son, as a result of which he 
left the house of the petitioner, his wife, with whom the step-son also 
resided, one of them having a family, without any words with the 
petitioner. He then proceeded to make his home with his uncle, 
who lived within four or five blocks of the petitioner’s home. The 
petitioner subsequently visited the uncle’s, but at no time during 
her visits did she see her husband. That in December of 1914 the 
petitioner ascertained that Patrick McHugh was confined in a hospital 
in the city of Philadelphia, and the petitioner, his wife, endeavored to 
see him several times at the hospital, but was not allowed to see him 
until in March of 1915, when she was allowed to visit him; and she 
gave him $1.25 to return to her home when he should be released 
trom the hospital. She returned to the hospital in May, and ascer- 
tained that Patrick McHugh had left the hospital, and had gone to 
Pennsgrove to work for the respondent. Patrick McHugh obtained 
employment with the respondent under the name of Patrick Mc- 
Govern, and represented, at the time he was employed, that he was a 
single man; that from the time he deserted his wife in 1914 until the 
date of his death, in November of 1915, he did not contribute to the 
support of the petitioner. That the petitioner, ascertaining that a man 
by the name of Fisher was connected with the respondent Company, 
wrote to him and asked him if her husband, Patrick McHugh, was 
employed by the respondent Company, and she received a letter 
from J. A. Fisher, on the letterhead of the respondent Company, stat- 
ing that he was so employed by the respondent Company; that sub- 
sequently thereto she wrote a letter to her husband, in the care of 
J. A. Fisher, in which letter ghe requested her husband for support, 
but she never had any response to the letter written to ‘her husband. 
It was further shown that Patrick McHugh earned the sum of $13.20 
as wages, per week, while in the employ of the respondent Company, 
and it is admitted that, if Bridget McHugh is entitled to compensation 
as a dependent under the Act under which this suit was brought, 
then the amount of the compensation should be five dollars per week, 
and that Bridget McHugh is the only dependent of Patrick McHugh. 

_That Patrick McHugh received injuries on November 2, 1915, of 
which injuries he subsequently died, on November 3, 1915. 
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The sole question for the determination of the Court is whether 
or not the petitioner is a dependent within the meaning of the statute. 

In the case of Miller v. the Public Service Railway Company, 
84 N. J. L. 174, the question of dependency is one of fact, for de- 
termination from the circumstances of each individual case. See also 
Harvey, Adm., v. The Erie R. R. Co., 87 N. J. L. 444. 

It has been determined, under the Act under which this pro- 
ceeding was brought, that the wife of an employé, who has consented 
to the separation existing between herself and her husband, is not 
entitled to receive compensation as a dependent under this Act, in 
case of his death. Batista v. West Jersey & Seashore R. R. Co., 88 
Atl. Rep. 954. Thus it appears that where a wife consents and is a 
party to the separation proceedings, and has, as a result of the 
separation, been dependent upon herself for support, or upon the help 
of her immediate family or other parties, she is not entitled to com- 
pensation under the Compensation Act. Collieries v. Keeling, Law 
Rep., Eng. App. Cases 1911, page 648. 

It has been further decided that where a widow was deserted by 
her husband and she had not consented to the desertion, but still 
looked to him for support, she was entitled to receive the compen- 
sation allowed to a dependent under the Compensation Act, even 
though at the time of his death she was not receiving a portion of 
his wages. Mees v. Ballantine & Sons, Inc., 37 N. J. L. J. 111. This 
view is supported in the English cases under an Act similar to our 
legislation. Coulthard v. Consett Iron Co., 2 K. B. 869; Sneddon v. 
Robert Abdie & Sons Collieries, 1904, 41 Sc. L. R. 826. 

Applying the facts of the present case to the decisions that have 
been rendered, as above set forth, it becomes apparent that Bridget 
McHugh still looked upon her husband, Patrick McHugh, as a 
means of support; and that, at some future time, she would receive 
from Patrick McHugh the necessary compensation to help maintain 
her home. It cannot be meant by the term “dependents,” as used in 
the above mentioned Act, that the party must be actually receiving 
compensation at the time of the death of the employé, but that any 
person who is entitled to look for support from the employé, and is 
entitled to receive support from the employé, and has not waived 
rights by any acts or words, would be entitled to the compensation 
designated in the Act. 

It appears from the facts that Patrick McHugh neglected the 
duty which he owed to his wife, Bridget McHugh, and that it was 
his intention to desert her and leave her to earn her own support, 
or to be supported by her relatives or friends. The mere fact that 
one of the parties to a marriage contract desires to break the con- 
tract and neglect his duties under the same does not release him 
from those duties and obligations, unless the other party to the con- 
tract consents to the same and waives her rights under the said con- 
tract of marriage. Bridget McHugh had not, by her actions, waived 
any of her rights under the contract, nor had she consented by word 
or action to the releasing of Patrick McHugh from maintaining and 
supporting her, even though she was, for the time being, supported 
and maintained by her own labors and by the help of her two sons 
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by a previous marriage. That she visited the hospital to see her 
husband, and her evident care for him, by giving him the $1.25 to 
return to her home when he was released from the ‘hospital, shows 
that she expected him to help maintain and support her home. This, 
together with the fact that she subsequently wrote to him, care of 
J. A. Fisher, at Pennsgrove, N. J., requesting support, shows that she 
had in mind that he was still able and capable of supporting her, 
and that it was his duty to so do; and as far as she was concerned, 
there was to be no release or change in their marriage contract. 

Therefore it is found from the testimony that Bridget McHugh 
was an actual dependent upon Patrick McHugh for support, and 
that the average wage per week of Patrick McHugh was $13.20, and 
that thirty-five per cent. of the amount of the weekly wages is less 
than the sum of $5 per week, and that Bridget McHugh, as the sole 
dependent of Patrick McHugh, is entitled to have the minimum 
sum allowed under the Act, or $5 per week for 300 weeks, and $100 
funeral expenses; and judgment will, therefore, be entered for the 
sum of $5 per week for a period of 300 weeks, and $100 for funeral 
expenses. 

The point raised by the attorney of the respondent to the effect 
that the law of Pennsylvania governed the question of support in 
this particular case is not well taken, as the domicile of the husband 
is the domicile of his wife, and the domicile of the husband, at the 
time of the accident in question, was at Pennsgrove, in the State oi 
New Jersey, and the wife’s domicile was also there. Therefore the 
law of the State of New Jersey applies. 

The petitioner is entitled to costs. 





NATHANSON vy. DOOLEY. 
(Hudson Common Pleas, Part 1, Jan. 5, 1916). 
Execution to Collect Defendant's Salary Monthly— Defect in Title of Act—Electri:cian Under 
Employ of Board of Chosen Freeholders Not a Public Official. 

Case of Charles Nathanson, Plaintiff, against William J. Dooley, 
Defendant. On motion by Mr. Cutley to vacate order of the First 
District Court. 

Mr. John F. Gough for Plaintiff. 

Mr. George E. Cutley for Defendant. 


SULLIVAN, J.: This matter arises under the operation of Chap- 
ter 266 of the Laws of 1915, plaintiff having caused to be issued out 
of the First District Court of Jersey City, where he recovered judg- 
ment, an execution under which he seeks to collect a certain amount 
of the salary of the defendant monthly as it accrues. 

The defendant urges, first, that the title of the Act, under which said 
execution has been issued and the proceedings are taken, is defective 
in that is misrecites the date of the original Act which it purports to 
supplement, and that therefore it has no validity. Such a misrecital 
has been held by our Court of Errors and Appeals not to invalidate 
a statute, American Surety Company v. The Great White Spirit Co. 
58 N. J. Equity 527. 

. There is a still further defect in the title of the Act in that it also 
misrecites the title of the Act which it purports to supplement. But 
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such a defect has also been held not to be sufficient to invalidate an Act 
of the Legislature where the title is such that the Constitutional pro- 
vision is complied with. Schmalz v. Woeley, 57 N. J. Equity 303. 

I believe in this case that the title of the supplemental Act conforms 
to the Constitutional provision, 

The next point urged by the defendant is that he is a public official, 
and that under the public policy of this State his salary is not within the 
purview of the Act under consideration. Schwink v. Wyckoff, 46 N. J. 
Equity 560. 

I understand that the defendant is an electrician in the employ of 
the Board of Freeholders of Hudson County. That does not make him 
a public official within the meaning of the decisions cited by the defend- 
ant in this matter. He is at most in the public employ and the law does 


not cover any but those who are public officials. 
I will dismiss the application for the reasons stated. 





MISCELLANY 


SOME STATE NOTES. 


Mr. James G. Blauvelt, of Pat- 
erson, was married on March 22 
to Mrs. Jennie Agnes Richardson, 
of Middletown, N. Y., at the 
Church of the Messiah, New York 
City. The honeymoon is to be 
spent in California. 

The Sussex County Bar Asso- 
ciation has been incorporated. The 
first Board of Trustees is com- 
posed of Prosecutor William A. 
Dolan, one year; County Counsel 
Levi H, Morris, two years; Judge 
Allen R. Shay, three years. The 
Chief Justice and Associate Jus- 
tices of the Supreme Court, the 
Chancellor and Vice-Chancellors 
and the Circuit Court Judges are 
named as honorary members. 

A new portrait of ex-Governor 
John Franklin Fort has been hung 
in the Executive Chamber at 
Trenton. The portrait was paint- 
ed by Mark Popkin, the Russian 
artist, of New York City. 

Mr. Daniel W. Beckley, of Mon- 
roeville, Salem County, has been 
appointed prosecutor of the pleas 
for Gloucester County, to succeed 
Mr. Joseph J. Summerill, who re- 


signed. The Governor had previ- 
ously sent to the Senate the name 
of Grover C, Richman, of Wen- 
onah, but the Senate refused to 
confirm it. The Beckley appoint- 
ment is an ad interim one. 

The bankrupt estate of Roland 
D. Crocker, who was practicing at 
776 Broad street, Newark, and 
who absconded some time ago, 
has been settled by the trustee, 
Judge MacMahon, and the cred- 
itors, whose claims amounted to 
$193,049, will receive slightly 
more than two per cent. of such 
claims. 

Senator William T. Read, of 
Camden County, recently Presi- 
dent of the New Jersey Senate, 
was sworn in on April 1 as State 
Treasurer, in place of Mr. Edward 
E. Grosscup. He has appointed 
as his deputy Mr. Kensil L. 
Wildrick, of Essex County, who 
was deputy under State Treasurer 
Daniel S. Voorhees. Mr. Gross- 
cup was appointed by the Gov- 
ernor to the position of State Pur- 
chasing Agent. 

Mr. Matthew Jefferson, former 
Prosecutor of the Pleas of Cape 
May County, who was convicted 
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of embezzlement, which judgment 
of conviction was subsequently 
affirmed by the Supreme Court, 
was resentenced April 13 in the 
Supreme Court by Mr. Justice 
Garretson to from eighteen 
months to three years’ imprison- 
ment at hard labor, and a fine of 
one thousand dollars. Mr. Jeffer- 
son is to appeal, and, pending the 
appeal, has been suspended from 
practicing and released on bail. 

Mrs. Anna Valentina, who was 
sentenced to death from Bergen 
County, but whose sentence was 
commuted to imprisonment for 
life, was granted a parole by the 
Court of Pardons on April 12, 
after having served nearly fifteen 
years imprisonment. 

The Governor has appointed as 
members of the commission to re- 
vise and codify the statutes relat- 
ing to cities and other municipali- 
ties, former City Counsel Edward 
F. Merrey, of Paterson; Leon Ab- 
bott, of Jersey City, and City 
Counsel Francis A. Stanger, Jr., 
of Bridgeton. The commissioners 
are each to receive a salary of 
$2,500. 

A verdict for $4,120 has been 
found by a jury in the Supreme 
Court issue tried in Jersey City on 
March 2 against Mr. William F. 
Spierling, a lawyer of Weehaw- 
ken. The plaintiff was Mrs. Jo- 
hanna Schuster, of New York 
City, whom he advised regarding 
investing in certain mortgages 
which plaintiff claimed were 
worthless. Mr. Spierling was also 
indicted for obtaining money un- 
der false pretenses in the same 
transaction. 

On a settlement of the $2,000,- 
000 personal estate of the late 
Judge John F. Dillon (the noted 
author of law text books), who 
_resided at Far Hills, Somerset 
County, the executor, Mr. George 
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S. Clay, of Plainfield, who was as- 
sociated with Judge Dillon in law 
practice in New York City for 
many years, received as a com- 
mission $40,000, which was half of 
the amount to which he was en- 
titled by law. 

Mr. Charles Summers, of Le- 
onia, Bergen County, a lawyer of 
1400 Broadway, New York City, 
pleaded guilty before Justice 
Crane, in Brooklyn, on March 24, 
of attempted grand larceny in the 
first degree. 

About one hundred and sixty 
men prominent in business, pro- 
fessional and official life in East 
Orange, gave a testimonial dinner, 
on March 25, to Mr. Worrall F. 
Mountain, Mayor of that city, and 
formerly Judge of the Orange 
District Court, to attest their es- 
teem for his faithful services as 
Mayor. 

Mr. Thomas B. Madden, head 
keeper of the State Prison, died 
early in April, and the Governor 
appointed Mr. Richard P. Hughes, 
of Florence, Burlington County, 
to succeed him 

Mr. Kays R. Morgan, of Ocean 
Grove, admitted in 1914, was mar- 
ried on April 26 ta Miss Marion 
L. English, of the same place. 





HEAVY FINES ON RAILROAD. 


Early last month Judge Rell- 
stab, in the United States District 
Court held at Trenton, imposed a 
fine of $100,000 upon the Le 
high Coal and Navigation Com- 
pany, on twenty-five of twenty- 
seven counts of an indictment 
found for accepting freight re- 
bates from the Central Railroad of 
New Jersey on shipments of coal 
from Nesquehoning, Pa., to Eliza- 
bethport, N. J., in violation of the 
Interstate Commerce Act. Sen- 
tence on two of the counts of the 
indictment was suspended. 





MISCELLANY. 


The Central Railroad of New 
Jersey recently paid a fine into the 
Court of $200,000 to United States 
District Attorney J. Warren 
Davis, for its part in connection 
with the rebating, following its 
conviction in the United States 
District Court here. The Coal 
Company contended that it was 
obliged to accept rebates on a 
lease it had with the railroad. 

Ex-Judge Abraham Beitler and 
Mr. Henry S. Drinker, Philadel- 
phia lawyers, defended the Lehigh 
Company, before sentence was 
imposed, claiming it was mistaken 
in the law and had acted in good 
faith with the Railroad Company. 
District Attorney Davis and two 
special attorneys from the De- 
partment of Justice at Washing- 
ton, represented the Government. 

It was asserted in Court that a 
great legal victory had been won 
by the Railroad Company by get- 
ting off with a fine, as it would be 
relieved of the terms of a contract 
made in 1871, by which the Coal 
Company was to receive allow- 
ances from the Railroad Company. 
Counselor Beitler said that in con- 
nection with the fine upon the 
Railroad Company, the Company 
did not make a bona fide effort to 
defend the suit. He added that 
the decision against the Central 
Company meant that the Coal 
Company under its lease would 
lose $100,006 per year for the next 
950 years, which is the period of 
life of the lease, and that the Cen- 
tral Railroad Company would be 
a corresponding gainey iy the de- 
cision. ; 

Judge Rellstab said that there 
must be the imposition of a sub- 
stantial fine in the case, and added 
that “there must be no distinction 
observed between the Jersey Cen- 
tral Railroad Company and the 
Lehigh Cual and Navigation Com- 
pany, although they did not both 
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benefit in the same manner by the 
rebating, but both are legally and 
morally guilty.” 

As soon as the judgment of the 
Court was announced, the Coal 
Company made known its inten- 
tion of carrying the conviction 
and sentence to the United States 
Court of Appeals at Philadelphia. 





UTILITIES COMMISSIONERS’ RE- 
PORTS. 


The Board of Public Utility 
Commissioners of this State has 
issued Volumes 2 and 3 of their 
Reports, Vol. 2 giving all their de- 
cisions from June 9, 1913, to May 
12, 1914, and Vol. 3 from the iast- 
named date to July 12, 1915. Each 
Report contains more, than five 
hundred pages, and, 4S we have 
heretofore said, many are of para- 
mount importance and should be 
carefully studied by lawyers be- 
fore they bring up questions be- 
fore the Board. These Reports 
are published by the Board, and 
presumbly in sufficient numbers 
to enable interested attorneys to 
procure copies. 





REASON FOR LOUD TALE. 


Mose Ham was arrested for 
“loud and uproarious language” 
and “disturbing the peace.” Judge 
Briles read the document in the 
case, and then turned to the black- 
as-ebony prisoner. 

“Mose Ham,” said he, “You are 
charged with shouting, groaning, 
crying aloud in the night, lamen- 
tations, profane language, cursing, 
swearing, breaking the peace, and 
general noisy conduct not befit- 
ting a citizen. What have you to 
say?” 

“Des dis, Jedge; all I had wuz 
er slight visitation ob religion. 
Ef I talked loud, Jedge, hit wuz 
becauz I’m further away from th’ 
Lawd dan mos’ folks.”—Case and 
Comment. 
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PROOK NOTICES. 


THE FEDERAL TRADE COM- 
MISSION: Its Nature and 
Power. By John Maynard 
Harlan and Lewis W. McCand- 
less, of the Chicago Bar. Chi- 
cago: Callaghan & Co., 1916. 
Pages 183. Price, $2.50. 


This small work, consisting of 
98 pages of text, referring sub- 
stantially to all the decisions on 
the Federal Trade law, and with 
an Appendix, giving in full the 
Federal Act, together with the 
Clayton, Sherman and Wilson 
Anti-Trust Laws, and the Rules 
of Practice before the Federal 
Trade Commission, gives in com- 
pact shape such particulars and 
interpretation as members of the 
Bar need to know in order to ad- 
vise clients engaged competitively 
in interstate or foreign business. 
It construes, in the light of the 
Constitution and the controlling 
anti-trust decisions, the phrase 
“unfair methods of competition,” 
and handles the intent of Con- 
gress and power of the Courts 
under the Federal Trade Com- 
mission Act and other related 
statutes, so as to make, on the 
whole, a lucid, honest and careful 
statement of what is _ believed 
to be the correct present view of 
the Courts toward the law. The 
fact that it is a small work does 
not detract from its value, as its 
pages may well be described as 
containing multum in parvo. . 


REPORT OF THE 38TH AN- 
NUAL MEETING OF THE 
AMERICAN BAR ASSOCIA- 
TION, August 17-19, 1915. 
Published by the Association. 


This is the usual annual volume 
and contains 970 pages, most of 
which consist of the reports of 
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committees and addresses at the 
last annual meeting in Salt Lake 
City. It embraces an enormous 
amount of “food for thought.” 
We are glad to see that the As- 
sociation is being greatly enlarged 
in membership. 





OBITUARY. 


Mr, HAMILTON WALLIS, 


Mr. Hamilton Wallis, formerly 
an active lawyer in Jersey City 
and New York, died at the home 
of a friend at 54 Arlington avenue, 
East Orange, on April 1, at the 
age of seventy-three. 

The father of Mr. Wallis was 
Mr, A. H. Wallis, who was a 
prominent member of the New 
York Bar, President of the First 
National Bank of Jersey City for 
many years, and twice United 
States Collector of Internal Reve- 
nue for the Fifth District of New 
Jersey. His son, Hamilton, was 
born in New York City, Novem- 
ber 25, 1842. He graduated from 
Yale University and the Columbia 
Law School, and became a member 
of the Bars of New York and New 
Jersey, being admitted in this 
State as an attorney in February, 
1875, and as a counselor in No- 
vember, 1878. He soon became 
head of the firm of Wallis & Ed- 
wards, with offices at 1 Exchange 
Place, Jersey City, the firm after- 
ward becoming that of Wallis, 
Edwards & Bumsted. In New 
York City he was the junior mem- 
ber of the firm of Wilson & Wal- 
lis. For many years he was a 
resident of Prospect street, East 
Orange. Some years ago he re- 
tired from active business, after 
which he lived on his farm in 
Connecticut and at Colchester, 
Mass. He was a Past Grand Mas- 
ter of Masons of the State of New 


Jersey. 





